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Acronyms

BoQs — Bill of Quantities _ _

Co — Conditions of Contract (including both GCC & PCs)

DAB — Dispute Adjudication Board

DNP — Defect Notification Period

EC — Environmental Consultant

EIA - Environmental Impact Assessment

EIB — European Investment Bank

ERs — Employer’s Requirements _ _

FIDIC — International Federation of Consulting Engineers

GCC — General Conditions of Contract

H&S — Health and safety o

|- — International Funding Institution

IPCs — Interim Payment Certificates

MDB — Multilateral Development Bank _

NCSIP — National Company Strategic Infrastructure Projects
ghe_ Employer)

PCs — articular Conditions of Contract

PD — Preliminary Designer _

PIU - Project Implementation Unit

RIA — Road Infrastructure Agency

SA — Strategic Advisor

ToC — Taking-Over Certificate

ToR — Terms of reference

FIDIC’s 1999 Conditions of Contract for Plant and
Design-Build FOR ELECTRICAL AND MECHANICAL PLANT, AND FOR
BUILDING AND ENGINEERING WORKS, DESIGNED BY THE CONTRACTOR

ZUT The Spatial Development Act

] JhES!P

Yellow Book



Elements of a typical Bulgarian

construction contract

The Contractor’s offer including the Appendix to
Tender.

The Contract Agreement.

The Conditions of Contract comprising:
General Conditions; and
Particular Conditions

Employer’s Requirements; and

Schedules
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FIDIC — Fédération Internationale des

Ingénieurs-Consells

&2

www.fidic.org
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appropriate



FIDIC CoC for Plant and Design-Build —

Yellow Book

Conditions of Contract
for Plant and Design-
Build for Electrical and
Mechanical Works and
for Building and
Engineering Works

Designed by the
Contractor
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General Conditions of Contract for Plant

and Design Build — Main features

Widely used for Building & Engineering Works
designed by the Contractor.

Empowers an Engineer to administer the contract
between the Parties

Design is:
based on Employer’s Requirements;
the responsibility of Contractor;

places obligation on Contractor to ensure that the Works
shall be fit for the purposes for which they are intended

Contains Employer’s Requirements (replacing
‘Specifications’ and ‘Drawings’ in Red Book) for
design and construction.
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General Conditions of Contract for Plant

and Design Bulld — Main features (continued

‘Bill of Quantities’ are replaced by a ‘Schedule of
Payments’ and payment is the lump sum Accepted

Contract Amount, which is subject to adjustments provided for
by the Contract e.g. price variation at 13.8; change in legislation at 13.7; Contractor
claims at 20.1; Employer claims at 2.5; etc.

There is provision that parts of the Works may be
measured and evaluated if so stated in the PCs.

Provision made for pre-commission, commissioning,
and trial operation/performance tests: to ensure the
Works are fit for their intended purpose.

Ad-hoc DAB formed only if a dispute arises.
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Contractor design — Yellow Book

Clause 4.1

“The Contractor shall design,

execute and complete the Works

In accordance with the Contract, =
and shall remedy any defects in
the Works. When completed, the
Works shall be fit for the
purposes for which the Works
are intended as defined in the
Contract.”
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Plant and Design-Build Contract Main

AcCtors

Service Emp|0yer
Contract
(NCSIP Dispute
[Clause?] ) Adjudic
Engineer :
Works [Contract [Clause 3] ation
Board
Duties arising in (DAB)
Works Contract [Clause
20]
Design Works
Subcontractors Subcontractors

H Bl
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Considerations in Design-Build

Contracts include:
Understand the apportionment of risk between
Parties;

Understanding of design responsibilities and need
for robustly prepared Employer’s Requirements;

Compatibility with public procurement rules;

Accommodate any tensions with local construction
regulations;

Provide any requirements for independent design
checks;

Consider including Bills of Quantities; and
Role and nature of the DAB

H Bl
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Background principles

Today we are dealing solely with road works

NCSIP has adopted Yellow Book in terms of which
risks are allocated to both the Contractor & Employer

FIDIC GCCs are designed for international use, so
need modifying for domestic use in Bulgaria

Designed to operate under laws of country where
project built, so must comply with Bulgarian law

Designed for general project use, so need to be made
project specific

For ease of interpretation and use, and where
feasible, each FIDIC form has been developed using
standardised language all presented in clearly
numbered Clauses and Sub-Clauses, many of which
are standard across forms.

H Bl
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Main principles when developing

Particular Conditions

Only make necessary contractual changes
Use FIDIC guidance notes as fully as practicable
Avoid creating ambiguity when preparing text

Avoid repetitive text across sub-clauses or placing
text in more than one contract document

Strictly follow GCC directions as to the document in
which data is stated to be included:

Appendix to Tender (contractual data);

Particular Conditions (alterations to General
Conditions and project specific data);

Employer’s Requirements (technical data).

H Bl
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Main principles when developing

Particular Conditions (continued

Where GCC refer to ‘as stated in the Contract’,
decide logical document in which to do so.

Advisable that Particular Conditions are prepared by

suitably qualified Engineers and reviewed by suitably
gualified lawyers

All elemental documents making up a contact are
Interpreted as a whole. They should therefore be
reviewed and checked in the same fashion and not
individually

H Bl
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Main principles when developing

Particular Conditions (continued

Clause and Sub-Clause reference numbering in the
Particular Conditions should mirror those in the
General Conditions

Some text is provided in the Particular Conditions
solely to correct incorrect/misleading text in the
originally translated Bulgarian version of FIDIC’s
Yellow Book, which is to be the ruling version

H Bl
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Clause references

General Conditions of Contract references made to Particular ER'
Conditions of the wider Contract tos
Particular . NCSIP’s Particular Condition provisions
Sub- Descrintion Conditions Reference made to 'in cater
Clause P the Contract’ for
references
1.6 | Contract Agreement based upon the NCSIP has own form of agreement
form annexed to
18 Care and Supply of 6 copies unless otherwise Altered to 3 copies
Documents stated
Compliance with | unless otherwise No PC entry, so Employer to provide permissions and
1.13 . : . .
Laws stated in Contractor to obtain all permits & licences
3.1 Engineer's Dl.mes and as stated in duties assigned to him
Authority
fit for purposes Works v
41 Contractor's General intended as defined
' Obligations Contractor's Documents v
specified
. in the form NCSIP using its standard form annexed to tender documents.
4.2 |Performance Security . .
annexed to So, strictly, text required here.
43 Contactor's submit particulars of, |[Altered to be person named as 'project manager' in the tender
' Representative unless named offer
44 Subcontractors unless othgr\lee Subcontractors named Contractor requires Engineer's and/or Employer's consent for
stated in suppliers or Subcontractors not named
4.6 Co-operation as specified v

NCSIP

NATIONAL COMPANY
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Clause references

4.7 Setting Out setting out |_n_format|on
specified
. assurance system
4.9 Quality Assurance specified
Sufficiency of the covers all Contractor's
4.11 | Accepted Contract obligations, unless No PC entry . So, sum includes all obligations
Amount otherwise specified
Transportation of | unless otherwise No PC entry . So, 2_1 day not_lce reql_u_red before delivery,
4.16 . Contractor responsible and indemnifies Employer from
Goods stated in
damage
4.20 | Free-lssue Material delivery .tlme and P'?‘Ce No PC entry . So, no free issue envisaged
for free-issue specified
491 Progress Reports unless othgr\lee 3 copies. Contractor to additionally provide financial and key
stated in performance data
422 | Security of the Site unless othganse No entry so presumat_)ly no exm’gng_contractors on Site or
stated in security/possession issues
51 General Design name designers, unless New provisions requiring Contractor to submit names for
' Obligations otherwise specified consent
no work outside normal . :
. . No entry so presumably normal working hours will be
6.5 Working Hours hours unless otherwise e .
e specified in the Appendix to Tender
specified
. execute the Works in the New additional requirement for method statements and
7.1 |Manner of Execution o . e .
manner specified compliance certificates to be submitted

NCSIP

NATIONAL COMPANY
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Clause references

7.2 Samples provide samples specified
. all tests specified in the
7.4 Testing Contract
7.8 Royalties disposal areas specified
8.1 Commencement of | unless othe_rvvlse Altered to reflect this is linked to Contract signature
the Work stated in
complete all work which There seems to be motivation for including a precondition
8.2 | Time for Completion plete that a successful Act 15 has been applied for and all as-built
Is stated : .
drawings submitted
0.1 Contractor's unless otherwise Nothing contrary to sequencing of tests provided in GCC.
' Obligations stated in Awaiting finalisation of ERs.
Failure to pass Tests reduction for failure
9.4 . e
on Completion specified
10.2 Taking Over Parts of temporary measures for, | None specified but entire para deleted so consequences if
' the Works as specified Employer takes over part of the Works not defined
Procedures for Tests unless otherwise Presently no provisions but seems necessary to assign tests to
12.1 . stated in Contractor rather than leave with NCSIP
after Completion —
tests specified
amount or method of
Failure to pass Tests calculation of non-
12.4 .
after Completion performance damages to
be specified
daywork schedule .
13.6 Dayworks included No schedule presently envisaged

NCSIP

NATIONAL COMPANY
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Clause references

unless otherwise

14.1 | The Contract Price . New provisions
stated in

14.2 Advance Payment in the form Form is part of tender docur_nentatlon so, strictly, text required

annexed to in PCs
14.3 | Application for IPCs period of payment stated, | No perlo_d stated so to be a monthly en_tlﬂemgnt if qualifying
otherwise monthly in terms of measurement provisions in BoQ

14.7 Payment payment country specified Nothing specified

14.8 Delayed Payment A G5 othgrwwe Under consideration by NCSIP
stated in

1415 | Currencies of Payment unless othe_rW|se Nothing stated so in currency named in Appendix to Tender: i.e. in
stated in BGN

17.3 Employer's Risks as specified Nothing specified for Employer's temporary use of the Works

17.6 | Limitation of Liability stated in Nothing stated so limit will be the Accepted Contract Amount

18.1 General Requirements details annexed to

for Insurances
Insurance for Works | therwi
18.2 and Contractor's st EURTE e Nothing stated or annexed but insurances to be provided before
Equipment stated in Contract signature
Insurance against Injury .

18.3 | to Persons & Damage 7 58 othe_rW|se

stated in
to Property
20.2 Appointment of the list of potential members Nothing included. Ad hoc DAB in effect and presently 3 person
' DAB included DAB per Appendix to Tender

NCSIP

NATIONAL COMPANY
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Specific principles in developing

Particular Conditions
Sub-Clause 3.1 [The Engineer]

NCSIP is limiting the power of the Engineer (except in
emergency situations impacting on H&S) by requiring
the prior approval of the Employer when:

consenting to suppliers and subcontracts where the
value > 300 000 BGN, at 4.4 [Subcontractors];

suspending all the Works, at 8.8 [Suspension of the
Works]; and

Instructing or agreeing Variations, at 13 [Variations

and Adjustments], where a single Variation > 50 000
BGN or all Variations would have the effect that the

Contract Price would exceed the Accepted Contract
Amount

H Bl
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Specific principles in developing

Particular Conditions (continued

Sub-Clause 4.3 [Contractor’s Representative]
Person named as project manager in the offer,
Restrictions on periods of absence from the Site;

If not fluent in Bulgarian, the Contractor shall provide
a translator

H Bl



Specific principles in developing

Particular Conditions (continued

Sub-Clause 4.17 [Contractor’s Equipment]

Intention to provide a penalty for the case where the
Contractor fails to mobilise programmed items of
equipment

H Bl
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Specific principles in developing

Particular Conditions (continued
Sub-Clause 4.18 [Protection of the Environment]

Intention to:

require Contractor to liaise with authorities and
receive garbage dumping permits, pay the costs
thereof, and properly treat construction waste;

require Contractor to comply with environmental
measures described in the EIA report and decision,;

burden the Contractor with responsibility to rectify
environmental damage caused by Contractor’s
Personnel; and

Draw attention to environmental obligations
described in the ER’s.

Introduce penalty for environmental non compliance

H Bl
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Specific principles in developing

Particular Conditions (continued

Sub-Clause 4.21 [Progress Reports]

Additional requirement to provide financial data
relating to IPCs;

Additional requirement to report key performance
Indicators applicable to the project

H Bl
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Specific principles in developing

Particular Conditions (continued
Sub-Clause 4.25 [Technical Infrastructure]

Intention to introduce a new sub-clause to:

reinforce Contractor’s duty to search for and bear
responsibility for existing infrastructure,

take care when, and be responsible for, restoring
existing roads;

llaise with the Engineer and utility authorities and
agree scope of work necessary for the relocation
and/or protection of utilities and do so at least 28
days prior to intended construction;

no work before Engineer’s written consent and also
specific supervision notice of 14 days (7.3 Inspection).

H Bl
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Specific principles in developing

Particular Conditions (continued
Sub-Clause 4.27 [Meetings]

Intention to

set a monthly interval for site meetings during the
Time for Completion;

set a maximum period of 3 months between site
meetings during the DNP;

require presence of Contractor’s Representative at
such meetings;

assign Contractor’s own costs for such meetings to
the Contractor;

acknowledge that, signed minutes of meetings,
whilst a factual report, do not displace the
contractual requirement for communications

H Bl

26



Specific principles in developing

Particular Conditions (continued
Sub-Clauses 5.1 [General Design Obligations]
& 5.2 [Contractor’s Documents

GCC clauses reBIaced by new text and a desiC?n_
process driven by Employer approval of the design.

New features include:

Employer provides a preliminary design, upon which
the construction license has been issued, and which
defines parcel planning boundaries within which the
detailed design must remain wherever feasible;

Contractor’s Documents and Contractor’s duty to
%lLJPTport the Employer aligned with requirements of

detailed design a%)roval required prior to
commencing the Works;

Direct reference made to the data contained in the
Employer’s Requirements;

H Bl
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Specific principles in developing

Particular Conditions (continued

Sub-Clauses 5.1 [General Design Obligations]
& 5.2 [Contractor’s Documents% (continued)

Set time limited review periods for the Engineer,

Set review & approval periods for the Employer;

Set one year period for the Contractor to have:
submitted his design & all specified documents;

submitted all documents necessary for a
compliance assessment;

submitted all necessary documents for design to
be approved, as atechnical design, by Ministry;

Set a period of 180 days for Ministry approval

Set a penalty for the case the Contractor is late
fulfilling his'design responsibilities

H Bl
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Specific principles in developing

Particular Conditions (continued

Sub-Clause 5.6 [As-built Documents]

Contractor requires to produce and submit these
iIncrementally with each interim payment application;

No Talking-Over Certificate will be issued prior to the
As-built Documents being submitted

H Bl

29



Specific principles in developing

Particular Conditions (continued

Sub-Clause 7.4 [Testing]

Contractor required to have an accredited, on-site
laboratory, to which the Engineer has access, and so
as to demonstrate specification and ER compliance

Sub-Clause 9 [Tests on Completion]

These, together with those below, principally to
ascertain whether the Works are fit for the purposes
for which Works are intended as defined in Contract

Sub-Clause 12 [Tests after Completion]

Thought is being given to possibly giving the
responsibility for these to the Contractor: as it is in
FIDIC’s Silver Book for example

H Bl
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Specific principles in developing

Particular Conditions (continued
Sub-Clause 8.3 [Programme]

Time for Completion being considered is 3.5 years.
End linked to Contractor’s application for Act 15;

Contractor to additionally provide an evaluation of
monthly cash flow amounts, updated quarterly;

Contractor to additionally show temporary traffic
management in his detailed time programme,;

Contractor to allow in his detailed time programme
for winter climatic conditions and RIA’s ability to
restrict work adjacent to existing roads;

Design period to be made a milestone, sectional
completion event: one year design; half a year
approval formalities

H Bl
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Specific principles in developing

Particular Conditions (continued

Clause 10 [Employer’s Taking Over]

Prior to issue of the Taking-over Certificate (ToC),
Contractor to submit all documentation under the
Laws, including those necessary for Employer to
apply for permission to use the Works;

‘As soon as practicable’ after the ToC has been
Issued, Contractor to request for the Employer to
establish the commission to issue Act 15;

Date of successful application shall be the
completion date: requiring a modification to the
definition at Sub-Clause 1.1.3.3 [Time for
Completion]

H Bl
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Specific principles in developing

Particular Conditions (continued
Clause 10 [Employer’s Taking Over] (continued)

Engineer to trigger Employer’s application for issue
of Act 16: either 56 days after Act 15 or after
outstanding work completed and defects rectified;

Date of issue of Act 16 sets the commencement of
the DNP. So, in an extreme case, the DNP might
never commence and there may be difficulty closing
out the Contract;

The possibility for the Employer to use any part of
the Works is removed (at 10.2);

The consequences (at 10.2 (a), (b) and (c) of the GCC) of the
Employer doing so are now not provided for;

H Bl

33



Specific principles in developing

Particular Conditions (continued

Sub-Clause 13.1 [Right to Vary]

The Engineer may only instruct Variations falling
within the definition set out in the Public
Procurement Act;

Expressly, the Engineer cannot alter the Contract;

So, the text needs to be carefully structured so that
the situation does not arise whereby the Engineer
cannot instruct a necessary Variation

H Bl
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Specific principles in developing

Particular Conditions (continued
Clause 14 [Contract Price and Payment]

The Contract Price is no longer the Accepted
Contract Amount but is determined by measurement
and evaluation. It is obviously still subject to
adjustments in accordance with the Contract (the words
of the Red Book have been relied upon in developing new text);

Measurement shall be in terms of the items
described in the BoQ, basically lump sum items for
global construction activities (earthworks, pavement,
ancillary works, & co);

Evaluation shall be based upon the fixed unit rates
shown in the BoQ for the various lump sum items;

Contractor entitled to interim payment on completion
of discrete ‘slugs’ of each activity

H Bl
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Specific principles in developing

Particular Conditions (continued

Clause 14 [Contract Price and Payment] continueq)

Contractor to provide breakdowns of proposed
prices within 56 days of Commencement Date

Sub-Clause 14.7 [Payment]
Only 3 copies of Contractor’s Statement required;
Payment periods extended;
Contractor to submit compliant invoice;

Interim payment based upon completion of defined
‘slugs’ of output for each lump sum activity defined
In the BoQ: further provided as-built documentation
has been provided for the ‘slug’ of activity

H Bl
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THANK YOU FOR
YOUR ATTENTION




